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FOR THE DISTRICT OF KANSAS 
eam ht Case No. 2:23-CV02529 
Plaintiffs 


V. 
GARDNER POLICE DEPARTMENT, CITY 
OF GARDNER, AND ITS REPRESENTATIVES 


— S Se Se Se Se ee 


Defendants 2 
AMENDED PLAINTIFF’S RESPONSE TO ORDER TO SHOW CAUSE 


Plaintiff, by and through his own counsel, responds to the Court’s Order given on 14th Day of Feb. 2024 
“to show cause as to why the case 2:23-CV02529 should not be dismissed for failure to state a claim on 
which relief may be granted pursuant to 28 U.S. Code § 1915(e)(2)(B)Gi). The Plaintiff, father of Johnson 
County Escalante vs Escalante civil proceedings in the 10th District under former presiding judge Paul 
William Burmaster, shows his cause to the United States District Court in the District of Kansas in this 
Plaintiff's Response to Order to Show Cause Plaintiff requests Magistrate review of this, Doc 9 Show 


Cause response and states: 
1. The Order for Show Cause centers on 28 U.S. Code § 1915(e)(2)(B)(ii) which holds that (2)Notwith 


standing any filing fee, or any portion thereof, that may have been paid, the court shall dismiss 

at any time determines that (B) the action or appeal (ii)fails to state a claim on which relief may grant 
2. For the Plaintiff to overcome the burden of show cause order, he must state a, "Short and Plain 

statement of the Claim showing that the pleader is entitled to relief," This was a required provision 

of Fed R. Civ. P. 8(a)(2) that was apparently missing from the original complaint filing from the Plaintiff 

by no means, has ever intended to in any form abuse or misuse any court for a manner that it was not 

intended to. Acting Pro Se, the State of Kansas grants the plaintiff full authority to act as an officer of 

the court, in all matters civil and criminal that he is to appear. Plaintiff has applied much time, and 

takes the responsibilities of a pro se very seriously. 


3. Plaintiff now in response to Show Cause gives his Short Plain Statement in below letter (A) pursuant 


to FRCP (8)(a)(2) and shows factual cause pertaining to the defendant and is the merit for this federal 
lawsuit to proceed, as large civil liability exists for Plaintiffs to bring civil action under 1983 against: 


A. Two open Johnson County cases, 23DV00908 and 24DV00172, show on the dates they were given 
of false affidavits that contain statements from Gardner Police officers that COULD NOT have 
been known by the police affiants if they were giving fact at all, deeming FALSE AFFIDAVITS 
by GARDNER POLICE OFFICER MIGUEL VIRUETES BADGE #706 on July 05, 2023, that contained 
also statements in Gardner Police Report 23-001873, from Gardner Detective Jeffrey Brenneman 
and he had no way of knowing, if what he was stating to go the District Attorney or Judge Curtis 
Sample, was fact at all. 

B. He COULDN'T HAVE KNOWN, the Detective presumed, and is seen using nternet/google searching to 
create an at-the-time non factual narrative projecting maliciously the he was "VERIFYING" info, but 
he was websurfing only, no subpoenas or contacts made with official sources until purportedly week 
after the Plaintiff fathers arrest. This Sergeant and Detective provided unknown to be any ‘fact’ 
statements disguised as listed ‘factual’ affidavit statements to maliciously bring a warrant/arrest 


w/out probable cause.The Plaintiff has disclosed this in the County cases and it can be seen in dockets 


Case 2:23-cv-02529-JWB-TJJ Document 8 Filed 04/02/24 Page 2 of 4 , 
C. Johnson County Case 18-CV03813 contains a Final Order Document 307. It's an interloculatory order in a 


divorce case and on its page 3, it is indicated as Pursuant KSA 60-254. Doc 307 pursuant KSA 60-254 contains 
a purported need for a restraining order between the Father Plaintiff and the Daughter Plaintiff, this restraining 
order is under a KSA 60-254 Judgement in Doc 307. The Gardner Police have taken Doc 307 and reviewed it 
in Johnson County Case 24-DV00172 State vs Escalante. This is a purported criminal case against the Escalante 
father and his beloved own daughter of having 'criminally' violated a civil restraining order based off an alleged 
purported restraining order in a civil judgement, Doc 307 that is pursuant KSA 60-254. Here is the problem 
also of civil liability with Gardner having full knowledge that they have weaponized the Plaintiff s beloved oldest 
daughter against him, and made her a Witness’ to an alleged crime of violation of protection order KSA 21-5924. 
a. KSA 21-5924 CANNOT AND DOES NOT CONTAIN THE LEGAL ABILITY TO EVEN CHARGE 
PLAINTIFF CRIMINALLY UNDER THAT ORDER DOC 307, that is void. 
b. Kansas Appellate Case of State vs Hendricks No 113,597 52 Kan App, 2d 737 Kan Ct App 2016) held 


that 


(KSA 21-5907) The statute makes it a crime to violate protection orders entered under several specifically 
Listed statutes, including protection-trom-abuse orders entered under K.S.A. 60-3105, 60-3106, or 
60-3107; protection-trom-stalking orders entered under K.S.A. 60-31a05 or 60-31a06 ; and 

temporary orders issued in divorce cases under K.S.A. 2013 Supp. 23-2707. The State cites 

K.S.A. 2013 Supp. 23-2707 as the authority for the no-contact order entered against Hendricks. 


1. Doc 307, is not issued upon any one of the four statutes listed above under which KSA 21-5924 
can even effectuate or touch. The Doc 307 was issued by Former Presiding Judge Paul W 
Burmaster issued Doc 307 while citing 23-3203. The Gardner Police Department is aware that 
KSA 21-5924 complaint against the Plaintiff states in the Warrant that its alleged that Doc 307 
is purportedly violated, criminally. And Mr Escalante, WAS arrested and arraigned for that false 


arrest. Itis a False Arrest upon the following other statements in State vs Hendricks: 


2 Hendricks in the appellate case did this, "With the no-contact order still in place, Hendricks lett 
two phone messages tor his ex-wite in March 2014 saying that he was going to pick up their 
children on his upcoming birthday. The ex-wife reported this to the police, and Hendricks was 
arrested. The State charged him with two counts of violating a protection order in violation 
of K.S.A. 2013 Supp. 21-5924. The criminal case was tried to a judge on stipulated facts, and 
the judge found Hendricks guilty of two counts of violating a protection order. Hendrick 
then appealed to this court....... The State's case against Hendricks must rise or fall on whether 
K.S.A. 2013 Supp. 23-2707 provided the authority under which the no-contact order was entered. 
K.S.A. 2013 Supp. 21-5924 makes it unlawful to violate only certain specified protection orders, 
and K.S.A. 2013 Supp. 23-2707 is the only provision the State has cited as authority for the 
no-contact order entered against Hendricks. It provides tor the entry of temporary orders 
“during the pendency of the action prior to final judgment”: 

“Interlocutory orders. (a) Permissible orders. After a petition tor divorce, annulment or separate 


child support, child custody, parenting time, maintenance, and property division—into a single cause 
of action. Unless some of those are lett undecided, the divorce decree is a tinal judgment. See McCain 

v. McCain, 219 Kan. 780, 549 P.2d 896 (1976) (holding that divorce rulings are tinal and appealable 
only when court has both granted divorce and resolved all other issues in ihe case, such as child custody 
and property division). K.S.A. 2013 Supp. 60-254(b) provides that a judgment usually is not final if the 
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over child-custody matters even after the decree is entered. The State then contends that a provision 
of K.S.A. 2013 Supp. 60-254(b) would require the district court to specifically direct entry of final 
judgment while leaving child-custody open to future revision. We disagree with the State's reading 
of K.S.A. 2013 Supp. 60-254(b) as applied to this situation.........4.. In tact, certitication under K.S.A. 
2013 Supp. 60-254(b) could probably never be done in a divorce case anyway. Certification is possible 
under the rule only “[w/hen an action presents more than one claim for relief” and allows the court to 
direct entry of tinal judgment “as to one or more, but fewer than all, claims.” (Emphasis added.) But 
since all of the matters heard in a divorce proceeding arise under the single claim for a divorce, K.S.A. 
2013 Supp. 60-254(b) does not seem to apply. See Leben, Practitioner's Guide to Kansas Family Law, 
Civil Procedure & Evidence § 21.26a (Ist ed. 2008 Supp... 
Our ruling does not mean that the no-contact order itself was useless or lacked authority. 
We presume that the district court had authority to enter it, and once properly entered, the 
district court also had authority to enforce it through contempt powers or otherwise. We simply 
conclude that the violation of thi no-contact order was not also a crime under K.S.A. 2013 
Supp. 21-5924... The district court's judgment is reversed, and the case is remanded to the district 
court with directions to set aside the defendant's conviction and to dismiss the State's criminal 
complaint against him. 


3. The baseless allegation by this Federal Court is not even needed for review as to facts or fiction of 
father's alleged actions in Johnson Co. but only the facts of the Order Doc 307 and Prior Kansas 
Rulings in State vs Hendricks is all that is needed to see a Malicious Prosecution is undermined by 
the Plaintiff father from the Gardner Police Departement in GPD RPT 24-000327, which is also 
called 24-DV00172, and it is unale to be prosecuted, at all. The Escalante Doc 307 interloculatory civil 
order is not only not able to be charged for on a Criminal basis under KSA 21-5924, based upon prior 
ruling of overturning of the Charge in State vs Hendricks, but the very order itself is under KSA 60-254b 
is can't even happen per the Kansas Court of Appeals also in State vs Hendricks, that outright say 
it. The Doc 307 is void. The Doc 307 is known to be void by the GPD, as they have been notified 
formally, but this was an act of retaliation brought by the department against the father, and they just 
used the Plaintiff s baby girl, S.J.E, my little girl who I adore. The GPD just maliciously enabled and 
made her a ‘witness’ to allegations of restraining order violations that CAN'T EVEN LEGALLY HAVE 
PRONGS TO CHARGE THE FATHER. He has done nothing but watch negligent policing destroy 
their relationships. And that is the proof and case records attached, and the facts. That mother of the 
children conspired upon with the Gardner Police Dept. to overlook facts of Doc 307 and to decieve 

the county district assistant attorney Andrew J Jennings, in which Jennings signed a warrant for an 
arrest which did False Arrest the Plaintiff. And that all can easily be shown as true e 
4, And that is in Numbered Points One through 3 of this Filings , of what the Show Cause of 

Honorable John Broomes asked for the Plaintiff to Show his Cause of why the Civil Rights Lawsuit of 

Dads and his Daughter, S.J.E, a minor biological child should not be dismissed as: 

A. Failure to State a Claim under Section 1983, Broomes stated on Page 2. The Plaintiff shows in this 
pleading that Civil Liability is granted to the Plaintiff, to bring in a federal court from the false 
unknown, and vacant of known truth at the time, in the AFFIDAVIT that is in a complaint in the 
county that the affiant Sgt Miguel Viruetes can easily be shown to have no knowledge about and it 
it shows in that he has no idea what he is saying because on July 5, 2023 there was no way for him to 


know what he is swearing on. Plaintiff does show cause. 


Case 2:23-cv-02529-JWB-TJJ_ Document 8 Filed 04/02/24 Page 4 of 4 
B. Fails to State a Claim under 42 U.S.C 1986, Hon Broomes states that Plaintiff failed to state a claim 


under that. However Plaintiff did state that the GPD, Sgt Viruetes and Det. Brenneman, imagine that 
took a report of #2201768 in July 2021, and refused to ask the other parent a single question to the 
allegation of criminal custody interference that was in progress, by Mother J.L.E. But Honorable 


Broomes let Defendant J.L.E dismiss out off a federal civil rights lawsuit on January 29, 2024. And 
look what she did several days later, she went a misrepresented a Court Order Doc 307 to the District 


Attorney in a form of Fraud, to bring a charge that can't prosecute the father (state vs hendricks) 
On top of that Neglect to Prevent is found in multiple ethics reports, on that matter of interference 


and of these newer allegations the GPD in now leading, knowingly, on foundations that can't 
C. All the above does show an 18 USC 242, deprivations of rights being preformed knowingly by several 


officers Sergeant badge #706, Detective badge #735 and even the Police Chief Pamela Waldeck knowingly 
leading an endeavor against the Law and under the Color of Law of Gardner KS police departmentt 


aimed at a Father and his Loved Daughter. And that is Atrocious, but fixable as that places parties 


under jurisdiction of Section 1983 and 1986. 

D. Amendment to Response Show Cause in attached Exhibit A, there is a VOID order that the Gardner 
Doc 307, over the Plaintiff. The Plaintiff just had to motion to Stay and then has motioned to dismiss 
the criminal case that is built on Doc 307. The Court Order Doc 307, is pursuant KSA 60-254(b) in the 
divorce case. In Kansas, the Court of Appeals in prior ruling of State vs Hendrick (52 Kan App 2d.737) 
The Court of Appeals held that in a divorce case, Certification under KSA 60-254(b) "Could probably 
never be done anyway" is what is stated by the Appellate Court ature that cases civil order. Doc 307 
is same circumstance of improper statutory basis for Doc 307, ma ing it Void from inception on Oct 
18, 2023. The Gardner police department was notifed of facially invalidity of Doc 307. On January 30th, 
Police Chief Pam Waldeck was notified by email of fact and cease and desist asked on Void Orders. 

The Gardner Police presented to Judge Curtis Sample an Affidavit, asking for arrest of the Plaintiff on 
February 9th, 2024 and Plaintiff was arrested an lost liberty and parties cognizant of void orders present. 
This Federal Court has Jursidiction to Reverse a State Court Order under the Exceptions of Younger 
Abstention (Buck 244F. App'x at 197(citing Crown Point LLC v Intermountain Rural Elec 319 F 3d 
1211, 1215(10th Cir). The State Court holding 307, is pen: to see the facially invalidity and non 
appealability (Case Annotations of Revisor KSA 60-254 #6. Plaintitts’ and defendants’ claims so 
interwoven as to constitute a single claim; partial disposition of claim is interlocutory, not appealable 
Henderson v. Hassur, 1 K.A.2d 103, 106, 107, 112, 562 P.2d 108 
The incompetent state court is seen in docket of 18CV03813 directing the Plaintiff over the last 4 months 
that he can only Appeal the Doc 307 by way of Appellate court, and da is not possible, theres too many 
claims in Doc 307 into a single claim in a divorce case. The incompetent state court with using 60-254 
consquentially barred the Doc 307, from being appealable. The Chief Judge has the Plaintiff s proceedings 
suspended without cause, as 23CV06700 is a Mandamus filed on Dec 29,2023 and Chief is not allowing 
process of the Law and Doc 307 is in an extraoridinary circumstance that a Fair high court should see 
should never happen and it can't be appealled. Younger Exception affirmative. Furthermore, the Case 
annotations in Revisor of Statute KSA 60-25 #17. Severance of parental rights invalid for 
lack of adequate notice and because relief granted by default was not requested in pleadings. Sweetser v. 
Sweetser, 7 K.A.2d 463, 465, 643 P.2d 1150 (1982). No notice was given to Plaintiff, to terminate custody 
State Court is not adequate to hear void Doc 307 motion for 60-260, and Gardner is enforcing it as if it is 
legit or legal. Plaintiff requests opportunity to provide himself relief under Section 1983 in this Lawsuit 


HEREFORE, the Plaintiff satisfies the Burden o Show Cause ypon the beforeme tioned facts of GPD and the Plaintiffs. 
o ce sentiments can be formed by a fair court, because 


Those facts are given in case record attachments. ias or preju 
the allegations that were brought and being stopped in Johnson Co. deem Mr. Escalante innocent because he can't be 
found guilty on impossible fraud charges that a maliciously attempted to have just been brought, knowingly by Defendant 
Gardner Police Department. The Show of Cause is given. Now the Plaintiff, sees that Needed Leave to Amend Complaint 
pursuant FRCP Rule 15(b)(2) is needed to add much of this information. Rule 15 (b)(2) states, "a Court should freely give 
to leave to amend to a party when Justice so Requires". Plaintiff feels that was done previously in other federal matters so he 


is going specifically ask right now for the Granting of an Order to Proceed In Forma Pauperis and he would greatly appreaciate 


that pathway for Justice be given and then Leave to Amend be Granted when the as 
Plaintiff motions for that. This is the Proper 


Course upon showing of the Facts. Thank you. Submitted most respectfully, by thMatthew Escalante 
733 Hemlock St 
Gardner KS 66030 
Phone 913-286-2250 
Fax None 


Email eskie678@aol.com 


Plaintiff father. Matthew Escalante 


CERTIFICATE OF SERVICE 


This document was filed through the CM/ECF system on 4/2/24 a copy was sent to presiding judge and Plaintiff 
requesting Magistrate review of appropriateness of not to possible substitute district judges out for this proceeding. t.y. 


